From public sector-based to privatized service provision – and reverse? 

Service provision in European countries 
between State, local government and market

Prof. em. Dr. Hellmut Wollmann

Humboldt Universität Berlin

hellmut.wollmann@rz.hu-berlin de

Draft paper

to be presented at the APPAM  Conference
on “improving the quality of public services”

to be held on June 27-29, 2011 

at Higher School of Economic (HSE), Moscow.

Paper for discussion!

0. Introduction

The paper aims at discussing the institutional development which the provision of social and public services has undergone since its early beginnings in the 19th century and the advances of the national welfare state climaxing in the 1960s unto the institutional changes service provision has experienced since the 1980s under the impact of internationally prevalent neo-liberal policy and New Public Management concepts as well as European Union market liberalization policy. In analysing the different phases of this development the paper is meant to identify cross-country institutional commonalities and variance and the factors that have impinged upon such convergent or divergent country-specific trajectories.

In terms of regional coverage the article focuses on Germany, France, Italy, the U:K. and Norway
. 

In defining the policy areas under discussion social services are services for people and families. They include child care, long term care for the elderly, frail and disabled persons as well as health services.

As to (economic) public services the terminology (and also substantive meaning) differ from country to country (see Wollmann/ Marcou 2010b: 1 ff.). “Public utilities”, as commonly used in Anglo-Saxon countries the UK and in the USA focus on the industrial dimension of services. This notion is similarly employed in other European countries, such as in Italy (servizi pubblici or servizi di pubblica utilità) and in France (services publics industriels et commerciaux”. In Germany, the expression Daseinsvorsorge (that can be translated as “provision for existence”) has gained wide currency. With the process of European integration, EC law has developed its own legal definition and label as services of general economic interest. In the following in this article the term “public utilities” will be applied.
Concretely long-term care (that is care of aged, frail and disabled persons) (for details see Bönker et al. 2010) and energy provision (for details see Wollmann/Baldersheim et al. 2010) will be singled out as cases in point (on social services and public utilities respectively). 

1. Development from early beginnings to the full-blown welfare state of the1960s and early 1970s
Historically, social services and public utilities  were largely provided by local government or local charitable organizations. From medieval times, local authority responsibility for the “local poor” made social assistance and care a crucial local commitment. In the face of the mounting sanitary and infrastructural problems caused by rampant industrialization and urbanization in the course of the 19th century, local authorities also came to play a key role in the provision of public services (such as water and energy supply, sewage disposal). Critically labelled “municipal socialism” by contemporary conservatives, the multifunctional profile of local government amounted to an early form of a “local welfare state” (den lokala staten, Pierre 1994) which foreshadowed the emergence of the national welfare state.

There were three main aspects to the advance of the national welfare state, which, showing the handwriting of Social Democracy, climaxed in the 1960s and early 1970s in most countries.

First, the public sector in the advanced welfare state had extensive functions and responsibilities centred on a broad range of public and social services.

Second, functions were expected to be carried out by the public sector, that is, by public sector organizations and personnel with the non-public non-profit and private for-profit sectors playing at best an ancillary role. The fixation on public sector delivery come firstly from a belief that public administrative structures and personnel were equipped (in “self-sufficiency”, see Stewart 2000: 51) to carry out the tasks in a professional and trustworthy way. Furthermore, the rationale was that elected representative bodies (parliaments and local councils) could thus best guide and control activities for the common good and in the best interests of the public (see Wollmann 2004: 255 ff.).

Thirdly, welfare state policies and services were implemented by a Weberian bureaucracy bound externally by legal rules, with hierarchical internal structures and professionalized personnel.

Whereas the institutional development of the advanced welfare state and its public sector  exhibited these three aspects, which from a cross-country perspective constitute an (ideal-typical) convergent macro trend, the countries under discussion also showed significant divergence in institutional development at the micro level, mainly attributable to differences in historical tradition and path-dependence (as suggested by “historical institutionalism”) and country-specific actor constellations (as proposed by “actor-centred institutionalism”).

 Few examples should suffice to illustrate such divergence within the generally convergent macro trends. 
Regarding the provision of social services there is significant divergence between the countries under discussion within the institutional framework of the advanced welfare state (for details see Bönker et al. 2010)

The UK was again to the forefront in putting the public sector (local authorities) in charge of social service delivery by in-house administrative units and personnel. Until decentralization in 1982, social services in France (funded by aide sociale légale) were similarly delivered mostly by state employees at the level of the départements.  By contrast, in Germany, under the “subsidiarity” principle (emerging from a compromise between State and Churches in the 19th century) the lion’s share of social services have been provided by non-public, non-profit organizations (Wohlfahrtsverbände). In Italy, too, non-profit “charitable” organizations have traditionally played an outstanding role.
Turning to the provision of energy which, like water provision, is a “grid-based” public utility and for whose analysis a useful distinction between production/generation, (grid-based) transmission and  distribution/final supply to the (household or industrial) consumer can be made, in all countries under consideration the provision of energy – of gas and of electricity – for the local population and local industry, was an early concern and responsibility of the local authorities (for details see Wollmann/ Baldersheim et al. 2010). This was the case in Great Britain a European frontrunner in industrialisation and urbanisation, as well as in Germany where the service provision came to be typically organized in the form of “city works” (Stadtwerke), that is, multi-utilities vertically integrating a broad range of public utilities, including energy as a core responsibility of local government. In Norway, the early engagement of the municipalities was conspicuously shaped by the geographical features of the country with an abundance of waterfalls which put the country on a hydro-power track; many (small) municipalities, located in and isolated by fjords, had their own power station and transmission grid for local supply. In France, by contrast, concessions awarded to private enterprises became the dominant instrument for the development of energy supply – gas and later electricity. 

After 1945, the macro trend towards public-sector delivery of a broad range of functions and services was particularly pronounced in the UK where, under a (“semi-socialist”) Labour government, energy was nationalized in 1947, water supply in 1948, and the National Health Service was introduced in 1958. In post war France, too, energy was nationalized (in 1946) by establishing state-owned monopolists (EdF for electricity and GdF for gas). In striking contrast, energy provision in Norway has remained the exclusive domain of a multitude of municipal hydro-power companies. In Germany the energy market has been dominated by largely private capital energy companies, with municipally owned companies (Stadtwerke) playing a considerable role.

2,   Development since the 1980s 

Since the 1980s, the model of the advanced welfare state and public sector service provision which had developed between 1945 and the early 1970s largely under Social Democratic auspices has been challenged by three overlapping political and conceptual currents  (see Pollitt/Bouckaert 2011, Wollmann/Marcou 2010c: 241).

For one, the functional scope of the advanced welfare state has been criticised as an excessive burden on public finance and hence on private business, and lean government has been propagated, aiming at replacing the allegedly “excessive” welfare state with “lean government”  and by limiting it to an “enabling” function in service provision.

Second, the traditional preponderance of the “Max Weberian” administrative model  was criticised for its hierarchical rigidity and economic inefficiency, while redress was seen in the introduction of private sector-derived managerialist principles and mechanisms.

Third, a decisive operational and economic deficiency of the traditional administrative structure was seen in its being public sector-centred and lacking competition and private sector involvement. Hence, the reform demands and concepts aimed at introducing market competition into the procurement and provision of social and public services. 
Since the late 1980s the European Union played an increasing role in promoting “market liberalisation” particularly on two tracks. 
For one, the EU aimed at achieving the “single” (that is the EU-wide) market for goods, services and capital also by undoing the “protected local markets” which, as a crucial element of traditional local self-government, revolved on individual elected local councils’ claim to set the conditions and rates of their services according to what was seen in the best interest of their respective local community. Hence the EC’s interest to make the “single” market prevail throughout the Union collided with the interest of the municipalities to retain their traditional principles and practice of  local  service provision. The European Court of Justice has tended, in its rulings, to give extensive interpretation of the EC’s market liberalization drive. .
Second, the EU has pursued its market liberalization drive through (“primary”) EU regulation or through (“secondary”) directives which the national member states were obliged to “translate” (“transpose”) into national legislation by way of introducing competive principles and mechanisms in specific policy fields, such as energy provision (see Wollmann/Baldersheim et al. 2010 and below, 2.2.), water provision (see Citroni 2010) and waste management (see Dreyfus et al. 2010).   
2.1. Delivery of social services (for details see Bönker et al. 2010). 

Until the 1970s, the UK maintained an elaborate version of the advanced welfare state, with local authorities exercising a quasi monopoly in social service delivery, including long-term care, through municipal personnel. The self-sufficiency rationale (Stewart 2000) of in-house delivery was backed by the assumption local authority personnel were best equipped to provide these services. This delivery pattern changed dramatically in the 1980s when the Thatcher government adopted the neo-liberal procedure of “compulsory competitive tendering” (CCT), obliging local authorities to put service provision out to tender, which resulted in extensive outsourcing of services, including social care, to external non-public, mostly for-profit providers. Although New Labour formally revoked CCT in the late 1990s, competitive outsourcing has persisted, replacing in-house provision by contracted out delivery by a multitude of external providers.

Until the early 1980s, social services in France funded by aide sociale légale were delivered almost entirely by government personnel and non-profit private organisations under state supervision (on the département level). After 1982, responsibility for social services was transferred to local authorities (collectivités locales) at the département level in a major move to decentralize traditionally centralist government. These collectivités locales both stocked up human resources for direct service provision and increasingly contracted them out to external providers, mostly in the non-profit (à but non-lucratif) sector; but this has not been a dramatic change. Indeed, decentralization in this case has involved the horizontal transfer of functions from the préfet and field agencies of the social affairs ministry to the département, included transfer of human and other resources.

In Germany, the social services provision has traditionally been shaped by the “subsidiarity principle”, under which they it was primarily assigned to private, non-for-profit organisations (so called “welfare organizations”, Wohlfahrtsverbände) which in the past divided local markets among themselves to form virtual oligopolies. Given the traditional preponderance of non-profit organizations, local authorities have played an “enabling” role (in current NPM parlance), ensuring that such services are delivered on the local level and, where necessary, delivering them directly. In 1994 the federal Long-Term Care Insurance Act (Pflegeversicherungsgesetz) abolished the Wohlfahrtsverbände oligopoly in long-term care provision, opening the market to all providers: non-profit, for profit, and municipal. This has profoundly change long-term care provision. Domiciliary care, in particular, is now mainly delivered by private/commercial providers.

In Italy, too, personal social services were traditionally provided by non-profit, charitable organizations, often affiliated with the Catholic Church. Since the social reforms of 2000, which failed to clearly define institutional responsibilities in the intergovernmental setting, a plurality of providers, comuni, province, regioni, as well as the traditional non-profit  organizations, have been involved.

2.2. Energy provision  (for details see Wollmann/Baldersheim et al. 2010)
In Britain where in 1947 the Labour government nationalized the entire electricity sector, both local power plants and private power companies, placing the sector under the control of a government central board, another dramatic shift took place in 1989, when the Conservative government handed the public energy sector over to private companies in a wave of asset privatization. The 1989 legislation also introduced the concept of “unbundling”, namely, the institutional separation of the three key functions of energy provision (production, transmission, distribution/supply), establishing competition in the energy sector by ensuring competitive (discrimination-free) access to transmission grids. While the neo-liberal shift from public to private-sector electricity supply was exceptionally abrupt and complete, it provided a conceptual and institutional model for subsequent similar, albeit less radical moves in other EU member countries in “marketizing” energy provision..

In Norway, where electricity has traditionally been provided entirely by the municipal sector, i.e., by a large number of municipally owned hydro power companies (this exceptional circumstance being the reason for Norway’s inclusion in the study), major changes in the system occurred in 1990. The hydro powered plants and short-distance transmission grid continued to be owned and operated by municipalities, but a national electricity agency was established as a key market mechanism that collects local power production, which it then sells to consumers at “market-regulated” prices. Although Norway has formally remained outside the European Union, the Norwegian marketization formula in electricity provision concept has provided a model for EU member states.

It was only in the course of the 1990s that other EU member countries moved to make  electricity provision in national energy markets more competitive. The EU played an increasingly active role in promoting this development, particularly by way of directives that EU member states were required to transpose into national legislation. The Acceleration Directive (2003/54 of June 26th 2003) obliged member states to unbundle transmission grids to ensure competitive, i.e., discrimination-free access and establish national regulatory agencies to “watchdog” competition.

The countries under study differ significantly in the timing and extent of measures taken in the course of the 1990s, depending on national particularities, especially specific starting conditions.

Since nationalization of the French energy sector in 1946, the electricity market has been dominated by the state-owned electricity company (EdF), while the small number of municipal energy corporations exempted from nationalization have played a marginal role. During the 1990s, the French government, arguably keen to maintain the position of the state-owned EdF in both the national and international markets, was tardy in transposing EU directives. Although EdF was formally privatized in 2004 as a stock company (with a 30% ceiling on private participation ) and unbundling has been legally stipulated, EdF remains the dominant actor on the national energy market, whereas municipal companies may not expand and no new such enterprise may be established. 

After Italy’s  nationalization of the electricity sector in 1962, the energy market came to be dominated by the state-owned ENEL, while the traditional municipality-owned, often multi-utility companies (municipalizzate), which were exempted from nationalization, continued to play a significant role. In 1992, in response to the EUs market liberalization drive, the Italian government transformed the formally privatized ENEL into a state-owned stock company, obliging it to sell shares to outside investors (material privatization). Also in line with EU directives, an independent regulatory agency (autorità per l’energía elettrica ed il gas) was set up in 1997 to monitor market liberalization. The municipal companies that avoided nationalization in 1962, particularly in big cities, have not only defended their position in the energy market but have recently extended it by, for example, buying into ENEL and expanding production and transmission resources. A certain degree of re-municipalization occurs in the electricity sector. 

In Germany, electricity was provided by largely privately owned stock companies with the lion’s share of the market and by municipality owned, mostly multi-utility enterprises, in first place Stadtwerke. In the early 1990s, the first phase of EU-promoted market liberalization had the paradoxical effect of accelerating concentration in the energy market and ushering in the market dominance of the “Big Four” (E.on, RWE, EnBW, Vattenfall, the latter being Sweden’s state-owned energy company), which increasingly acquired Stadtwerke by way of “asset privatization” (“Stadtwerkesterben” = “Stadtwerke decline”). Particularly in reaction to the EU Acceleration Directive of 2003, federal legislation required unbundling from the mid-1990s whereby, in a concession to the German federal government which in turn responded to such demand from the local authorities, the local energy companies with less then 100.000 costumers were exempt from the “unbundling” requirement. Furthermore a federal regulatory agency (Bundesnetzagentur) was established in 2005 to oversee the compliance with the new regulatory scheme. 
Despite the continuing market dominance of the Big Four, the Stadtwerke have consolidated and even reinforced and expanded their role for a number of reasons. 
First, they have adapted to market competition. Second, most fell under the exemption from unbundling  because of having less than 100.000 clients.   
Thirdly, and politically perhaps most importantly, a new coalition formed between the EU Commission, the federal government and German local authorities intent to dominance of the “Big Four” by strengthening small companies, especially Stadtwerke. 
3. Pendulum swinging back? “Come back” of public/municipal sector based service provision?

There are empirical indications that the pendulum is swinging back and signalling a “come back” of public/municipal sectored based service provision (see Wollmann/ Marcou 2010c: 256).
Particularly in Germany a trend towards re-municipalizing energy provision is gaining momentum. An increasing number of local authorities appear to be interested in reversing the trend they had themselves initiated in the 1990s. Realizing that it is to their financial and political benefit in the short as well as the long run to retain and expand municipal corporations (Stadtwerke), they have begun to invest in the economic basis of their assets, establishing new Stadtwerke, even for power generation, particularly of the renewable and environment-friendly sort. Furthermore, they have turned to extend the direct electricity supply to local consumers as the  concessions on the transmission grids held by private companies expire and the municipalities resume to operate the transmission grids themselves. At the same time, the Big Four shows signs to bow to the pressure from the European Union to withdraw from local energy market by selling the minority holdings they had acquired in Stadtwerke. A recent spectacular case is the acquisition of an E.on subsidiary by a Stadtwerke consortium for € 3 billion
.  The term “remunicipalization” (Rekommunalisierung) appears to have captured not only the political imagination of local politicians, but to have made it onto the practical local agenda (for the “pilot city” of Bergkamen, including energy, waste management, see Schäfer 2008, Verbuecheln 2009)
. 

In Italy, too, municipal corporations (muncipalizzate), particularly in big cities, have recently shown an interest and the economic potential to expand their role in the  energy market. 
A similar development has got under way in France in the water supply sector as some cities  decided to resume direct municipal operation when the pertinent water grid concessions to private sector companies expired for which the City of Paris is a  conspicuous recent example. In public transport, the municipal enterprise and the SEML are still competitive alternatives to gestion déléguée 
At this point it is worth noting that in the USA, too, in the water supply sector privatization which was rampant in the 1990s has seen some remarkable reversal towards “remunicipalizhation “ (see Hefetz/Warner 2007).

Which are the driving factors behind the “come back” of the public/municipal sector in service provision?
First, the rationale and logic of “privatizing” (in terms of “material” or “asset” privatization, for a definition and typology see Grossi et al. 2010) according to which the delivery of social and public service by the private sector would be “better”, particularly economically more efficient, than by the public/municipal sector and which has been conceptually and ideologically driving the privatization wave of the 1990s has been seriously questioned, if not shattered in the light of the sobering experience with “privatized” service provision. There is empirically grounded evidence that that private providers tend to raise prices and tariffs as soon as they arrived, possibly by “dumping” prices, at gaining a dominant, if not “monopolist” position in the pertinent service market. Furthermore the working conditions and payment scale of their employees tend to deteriorate in order to ascertain the striven for profit. Hence, local authorities have become eager to “ buy back” the pertinent assets (often at a considerably higher price than they achieved in the earlier sale) in order to regain the position to set and control the tariffs and operating conditions.

Second, following from the “privatization” rationale private sector providers which are mostly “single function” providers are typically first of all interested in maximise their profit in their respective “single function” while ignoring other objectives and possibly “externalizing” related costs. The ensuing “race to the bottom” proves to be detrimental, for instance in energy provision or water provision, to environmental concerns. Through “re-municipalization” the local authorities are intent to regain a handle (with the “classical” mandate of multi-functional democratic local government) on meeting the multiple goals that are typical of the traditional “multi-functional” model, not least including environmental protection  (for a discussion of multi-functional, public-regarding versus single-purpose, private-regarding logic see Wollmann 2004, Wollmann and Bouckaert 2006).

Third, in the intergovernmental setting, including the increasingly relevant European “multi-level” context, within which the local authorities operate the market liberalization pressures that has been pushing the local authorities towards privatizing service delivery and thus withdrawing from public/municipal sector delivery has lessened for a number of reasons. 

For one, while original policy goal of the EU to extend and apply the maxim of (in principle EU-wide) market competition to the “services of general economic interest”, thus obliging the local authorities to put the delivery of such services to competitive tender irrespective of country, region and town, has been conspicuously attenuated and partially abandoned by way of the “protocol on services of general interest” as part of the Treaty of Lisbon of December 2009
. In the “protocol” the EU recognizes “the essential role and the wide discretion of national, regional and local authorities (sic! H.W.) in providing, commissioning and organizing services of general economic interest as closely as possible to the needs of the users” as well as “the diversity between various services of general economic interest and the differences in the needs and preferences of users that may result from different geographical, social or cultural situations”. In other words, a significant decision-making scope and “wide discretion” has been conceded to the national member States but also to the individual local authorities in determining the institutional form of service delivery. 

Second, politically the European Commission as well as Germany’s federal and Länder (regional State) governments a growing readiness and interest to see the local authorities and their enterprises as useful allies , if not instruments to insert and strengthen competition in the face of otherwise overpowering national and international private sector companies. 

In a similar vein the local authorities and their enterprises are regarded, for instance in energy sector, as an important ally and actor to pursue and put to work renewable energy concepts which the national and international energy companies, in their quest of maximizing profits from established, not least nuclear, power plants would ignore. 

Finally the “come back” of public/municipal sector provision of social and public services can be interpreted as cause and consequence of general development and trend in which, notwithstanding the serious restrictions local government has been confronted with (such as overregulation, functional over-burdening along with financial under-funding etc.), traditional multi-functional. democratic local government has exhibited remarkable strength in retaining and strengthening its political and functional position in the intergovernmental and “multi-level system”. It should be highlighted that in the Treaty of Lisbon, for the first time in EU’s constitutional law, local self-government has been explicitly recognized
, adding the “subsidiarity” principle as a shelter against unwarranted interference “from above” 
.

4. (Possible) lessons for “transformation” countries, such as Russia?
Despite the well-known dangers and limits of transposing findings and conclusions from politically and economically “developed” countries, such as European countries, to a country “under transformation”, with a Strong State and Strong State Economy tradition, such as Russia, some tentative thoughts might be ventured.

· The long term institutional development of social service and public service delivery in European countries, marked first by a transition from public sector-based to privatized delivery and more recently by a reversal and “come back” of public sector based delivery  may serve as lesson about the pros and cons, the merits and liabilities of public sector versus private sector service provision. The somewhat surprising “come back” and “re-municipalization” of public sector provision  deserves keen attention.

· The development, including the most recent pertinent strategy shift in the Treaty of Lisbon, points at and highlights the important role which multi-functional democratic local government plays (and should play) in the intergovernmental setting in achieving a viable mix of public sector and privatized service delivery.
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� This paper draws on findings and articles (see Wollmann/Marcou ed. 2010a)  of an international research group (made up of scholars from Germany, France, Italy, U.K. and Norway) that was convened by Gérard Marcou and the author and assembled in three sequential research conferences at Villa Vigoni, Italy.  This following article is specifically based on Wollmann/Marcou 2010c. 


�For the country selection see footnote 1 


� See Süddeutsche Zeitung, August 13, 2009: “Energy rebels on buying trip: Consortium of Stadtwerke acquires the E.on subsidiary Thüga for € 3 billion and is braced to compete with the established energy companies in Germany”


� For the recent spectacular purchase of an E.on subsidiary by a consortium of Stadtewerke see above footnote 1.


� ��Protocol to the Treaty of Lisbon: “The shared values of the Union in respect of services of general economic interest within the meaning of Article 14 of the Treaty on the Functioning of the European Union include in particular:��– the essential role and the wide discretion of national, regional and local authorities in providing, commissioning and organizing services of general economic interest as closely as possible to the needs of the users;��– the diversity between various services of general economic interest and the differences in the needs and preferences of users that may result from different geographical, social or cultural situations;��– a high level of quality, safety and affordability, equal treatment and the promotion of universal access and of user rights”.��


� Art- 3a section 2 of the Treaty of Lisbon: “The Union shall respect the equality of Member States before the Treaties as well as their national identities, inherent in their fundamental structures, political and constitutional, inclusive of regional and local self-government. It shall respect their essential State functions, including ensuring the territorial integrity of the State, maintaining law and order and safeguarding national security. In particular, national security remains the sole responsibility of each Member State”.





� Art. 3b section 3 of Treaty of Lisbon: “Under the principle of subsidiarity, in areas which do not fall within its exclusive competence, the Union shall act only if and insofar as the objectives of the proposed action cannot be sufficiently achieved by the Member States, either at central level or at regional and local level, but can rather, by reason of the scale or effects of the proposed action, be better achieved at Union level”.
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