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Abstract

The management of public services represents a very crucial point for achieve better services.
Under Community law, «public authorities are free to pursue economic activities themselves or to assign them to a third parties, such as mixed capital entities founded in the contest of Public Private Partnership (o PPP)» (COM(2007)6661), or private in accordance with the provisions for public procurement and concession.

During the last few years, Italian legislator has started to consider the public management of local public services as a problem. 

As a matter of fact, the Article 23-bis, L.D. 112/2008 establishes that the management of the economic local public services must to be entrust to private companies choosen through public procedures in accordance with European principle concerning public procurement: the principle of equal treatment, the prohibition of discrimination, and so on. The Italian regulation is more restrictive than the European one. 

In Italy the Courts and the Legislator have introduced specific rules governing the founding and functioning of the so called “institutionalized” PPP,  while the “in house relationship” is considered a sort of “extreme measure”, for peculiar economic, social, environmental situation that don’t permit an efficient use of the market. 
At the end of this paper we will try to answer to these questions: the private management of local economic public services is always the best practice? Or maybe it must to be consider the difference between the public services themselves?

1. Premise.

In Italy, the management of public services is a particularly delicate subject, in part because they are the object of multiple legislative interventions and an incessant judicial elaboration, rendered necessary by, among other things, the difficult adjustment of their relationship with various European Community concepts (in particular: that of services in the general economic interest).
One of the most debated aspects concerns the means of designating and managing local public services, due also to the still unclear division of legislative competences between state and regions. 

Current regulation regarding economically relevant local public services consists substantially of Art. 23-bis of Legislative Decree 112/2008
, converted with Law 133/2008 (F. Dello Sbarba, 2009;  G. Bassi, 2008) and successively modified by Art. 15 of Legislative Decree no. 135 of 25 September 2009, and which should be subject to a referendum to abrogate it in the near future (Constitutional Court no. 24 of 2011)
. 
This norm has caused a great deal of perplexity since it has adopted a discipline that is strongly  orientated to competition, where it is foreseen that the designation of economically relevant services should ordinarily take place though a process of public competitive tendering. In-house designation in public companies is possible only in exceptional circumstances.

Furthermore, the Italian legislature maintains that the private management of local public services is to be preferred to public management. 

The concern of the Italian system to ensure maximum competition in the sector of public services forms the basis of these reflections that are aimed at verifying whether this concern is well-founded or if, on the other hand, it should not be reshaped from a theoretical point of view as well and, further, if its roots can be traced to EU law.
With regard to this last issue, for example, it is possible to observe that, on the subject of management, under EU law, «public authorities are free to pursue economic activities themselves or to assign them to third parties, such as mixed capital entities founded in the context of Public Private Partnership (PPP)» (COM(2007)6661), or private in accordance with the provisions for public procurement and concession.

2. Definition of the object of study: economically relevant local public services.

Before beginning the analysis, it is necessary to define the object. What we will be dealing with here is the theme of the means of managing economically relevant local public services, while those that lack such relevance will not be considered. This specification is necessary, because in Italy the two categories of services are subject to different sets of rules. 
As recently established by the Constitutional Court, with Sentence No. 325/2010, the characteristic of cost effectiveness does not “refer exclusively to a local service operating in a pre-existing market, but regards services endowed with mere economic «relevance» and, therefore, also services that are still to be organised and introduced to the market. In fact, in accordance with the abovementioned EU notion of economic interest, they highlight the two following fundamental characteristics: a) that the introduction of the service can take place in a market that is still only potential, in the sense that, for the application of Art. 23-bis, it is sufficient that the operator is able to enter a market that still does not exist, but that effectively has the possibility of opening and, therefore, of welcoming operators who will act according to criteria of cost-effectiveness; b) that the exercise of the activity takes place with economic method, in the sense that this, considered in its totality, has to be carried out over a determined period of time, in terms of covering at least costs through revenue (of whatever nature, including eventual public financing)”: such notions would have “objective significance” (Point 9.1 of the motivation). 
What we notice, though, is that, at EU level, the evaluation of the economic and entrepreneurial nature of an activity is carried out on a case-by-case basis. This is a further point of friction between the EU view and the Italian system: the former is more flexible that the latter.
In any case, the characteristics of the services of general economic interest are refined by judicial decfisions and by the Commission (in particular, cf. the document of 7 December 2011, Commission Staff Working, Guide on the application of the EU rules on state aid, public procurement and internal market to services of general economic interest and, in particular, to social services of general interest - SEC(2010)1545). In essence, these do not benefit from a general definition, but prove to be relevant for the purposes of Community law (cf. in particular Art. 106 of the Treaty) insofar as they assume the form of economic business activity. Such activity, in turn, applies in terms of relation to the market, even if only potential, without furthermore being able to obtain a univocal criterion to carry out this evaluation, which has to be carried out on a case-by-case basis (EU Court of Justice, 22 January 2002, case C-218/00). It has to be added, though, that an important area of competence is recognised for the member states in defining and organising these services – also guaranteed by Directive 2006/123/EU on services in the internal market: 17th preamble.
3. The means of designating economically relevant local public services as mentioned in Art. 23-bis.

As mentioned, Art. 23-bis establishes that the designation of economically relevant local public services has to take place in an “ordinary” way, in favour of entrepreneurs or any type of company chosen through procedures of competitive public tendering, in respect of the principles of the EC Treaty and the general principles relating to public contracts as well as to those of cost-effectiveness, efficacy, efficiency, transparency, etc. Consequently, in the current Italian system, public companies (F. Fracchia, 2010) must not receive any preferential treatment and have to compete with private companies for the awarding of the service. Nevertheless, the norm does entirely exclude the use of direct designations to a specific type of public company (those that are in-house, as will be mentioned in paragraph 5) since the possibility is recognised of a “derogation of the means of ordinary designation”, “in situations when, because of special economic, social, environmental and geo-morphological characteristics in the territorial context of reference, turning to the market would not be efficacious” (paragraph 3, Art. 23-bis).

Art. 23-bis in any case puts an end to the principle of perfect equivalence between the means of managing public services, establishing a clear prevalence for the competitive procedure. In the previous system, instead, Art. 113 of Legislative Decree 167/2000 declared that the service could be designated alternatively: 1. through public tendering; 2. to public-private mixed capital companies in which the private partner is chosen through public-tendering procedures to guarantee the respect of the national and EU norms relating to competition following the guidelines issued by the competent authorities through specific provisions or circulars; 3. directly designated to wholly publicly owned companies (in-house).

4. “Ordinary” means of the management of economically relevant services.

The field of so-called ordinary management has to include not only the identification, through competitive public-tendering procedures, of entrepreneurs or any sort of company, but, also, public-private mixed capital companies, on condition that the selection of the partner takes place by a tender, which “has as its object, both the quality of the partner and the designation of the operative duties connected to the management of the service and that the partner be granted a shareholding of not less than 40 percent”. 

The mixed capital company constitutes one of the ordinary means for designating economically relevant services, in agreement with the Commission interpretive communication (2008/C91/02, of April 2008) relating to the application of EU law to public procurement and concessions to institutionalised public-private partnerships. On that occasion, in fact, the Commission specified that the direct designation of a service to a mixed capital company, that is, one whose company structure is both public and private, is possible through a single procedure of selection (public and following criteria that are non-discriminatory and transparent), if the service is designated and the private partner selected at the same time. Furthermore, in order for this means of designation to be legitimate, it is still necessary that the service in question enters specifically in the remit of the mixed capital company (Interpretative communication of the Commission on the application of EU law in public tenders and concessions for institutionalised public-private partnerships, 2008/C91/02, GUCE C91 of 12 April 2008).  
In this case, the designation becomes an organisational model with which the administration controls the identification of the operative partner of said company, through a tendering procedure. By the “operative” private partner (labour or industrial partner) what is meant is that private partner who was chosen by a tender whose aim was the setting up of the company itself and the attribution to the successful bidder of its operative undertakings as well as the quality of the partner who will participate materially in the provision of the public service or provide for it, having to demonstrate not only its economic-financial but, above all, technical-managerial capacities.

5. Exceptions to normal management.
Art. 23-bis establishes likewise that if “special economic, social, environmental and geo-morphological characteristics of the territorial context referred to do not allow an efficacious and useful application of the market, the designation can be made in favour of wholly publicly owned companies, with the participation of the local authority, so long as it has the requisites demanded by EU regulations for in-house management and, in any case, in respect of the principles of the EU regulation relating to analogous control of the company and the prevalence of the activity carried out by the same with the public authority or authorities that control it”. 
Thus the norm provides the possibility of turning to the institution of in-house providing, a term EU judicial decisions use for all those phenomena of self-produced goods, services or undertakings on the part of the public administration that decides to acquire goods or services, drawing them from within its own organisational structure and therefore without turning to so-called “outsourcing”. Once again we are witnessing the grafting of an institution of EU origin on to the Italian system, defined by the Court of Justice as having as its essential reference the parameter of competition, of which in-house providing constitutes in substance a derogation to be understood in the restrictive sense.
In the current regulatory context, in fact, to follow this procedure the local authority has to adequately publicise its choice, justifying it on the basis of a market analysis that highlights the reasons why outsourcing would not constitute an efficacious and useful recourse to the market. 
Successively this evaluation has to be transmitted to the Autorità Garante della Concorrenza e del Mercato
 and the other authorities in the sector for the expression of a binding opinion that has to be issued within 60 days. 

The Antitrust has specified that the phrase “in respect of the principles of EU regulation”, has to be understood in the sense that “to the criteria elaborated by the EU Court of Justice and that define the working relationship between the local authority and the designated company have to be added those exogenous inherent criteria “special economic, social, environmental and geomorphological characteristics of the territorial context referred to” in such a way as to further circumscribe the sphere of application of the direct designation through in-house means (thus, the communication of the Antitrust on Art. 23-bis). In virtue then of paragraph 4-bis of the article in question, the same authority has the power to deliberate «the thresholds beyond which the designations of local public services become relevant in terms of the expression of the opinion mentioned in paragraph 4».

From a structural point of view, the in-house public company is characterised by its particular link with the local authority that, configuring it as part of its own organisation, allows the direct designation of services. 

In/house provision permits direct designation without a tendering process; at the same time, though, the problematic aspects that the adoption of this type of solution might lead to have to be clear, especially in the light of the restrictive interpretation that has been provided by both Italian and EU judicial decisions, also confirmed by the AGCM (ties with the public authority; analogous control; restrictions on the type of activity and territorial limitation). 

The Antitrust, for example, in a note to Parliament of 31 July 2008 specified that “so-called in-house designation is subject to stringent requisites of legitimacy determined by EU judicial decisions and acknowledged by national norms”. As a consequence,  “the tender represents…the preferred instrument for the designation of contracts or concessions that have as their object the acquisition of services or supplies. A general derogation from the obligation to carry out a call for biddings is admissible in the case in which the designation of the contract having as its object the acquisition of goods, services or supplies, is made in favour of a subject linked to the public authority it belongs to by a relationship of inter-organic delegation”. The reasons for such a restrictive interpretation can be justified “also because of the situation of conflict of interest that such a means  of designation causes for local public authorities, who find themselves simultaneously granters of the service, shareholders and administrators of the management company for the service, as well as components of the organs called on to watch over and discipline the same”. 

According to jurisprudence, furthermore, for a legitimate recourse to the use of in-house providing, between the designating authority and the designee there is no need for the requisite of “inter-subjectivity”. In particular, because it might be in-house management (with derogation of the competition rules) two presuppositions referred to in Art. 23-bis are necessary and indefectible:

1. the public authority has to perform an analogous control to that carried out on its own services on the designated subject;

2 the designated subject has to carry out the main part of its activity with the authority or with the authorities that control it (Court of Justice, Teckal sentence of 18 November 1999, in case C-107/98). 
5.1. The problem of the social structures in the in-house case.

Art. 23-bis requires that the company being directly designated be “under total public ownership, in which the local authority participates”.
The EU Court of Justice too appears to be in line with this formulation when it underlines how “the relationship between a public designating authority and its services is subject to considerations and requirements that belong to the achievement of public-interest objectives. On the contrary, “any investment of private capital in a business obeys the considerations of the private interests” and pursues objectives of a different nature, avoiding «considerations and requirements that belong to the achievement of public-interest objectives» that ought to characterise «the relationship between a public authority (…) and its services» (Court of Justice, Stadt Halle sentence 11 January 2005).
It needs to be added that the designation of a public contract to a mixed public/private company without going to tender would prejudice the objective of open and honest competition and the principle of equality of treatment for the interested parties foreseen by Directive 92/50, in particular to the extent to which such a procedure would offer a private company that had a stake in the capital of said company an advantage over its competitors” (Court of Justice, Sentence No. 26 of 11 January 2005, C-26/03).
A similar restrictive interpretation of the requisites for the legitimacy of in-house designation was also confirmed by the Adunanza Plenaria del Consiglio di Stato (Plenary Assembly of the Council of State) (decision of 3 March 2008, No. 1), which excluded in general the attribution of the organisational model of the mixed capital company to that of the in-house provider. In other words, according to the Italian judge it is necessary to distinguish in-house provision from mixed capital companies: from the declarations of the judge, in fact, what appears to emerge is a model in which the presence of a private shareholder (even if in a minority) is a necessary and sufficient reason to integrate the mixed capital company model. 

Judicial decisions have clarified that, in abstract, “analogous control” can also be set up in the case in which the block of shares is not held directly by the public authority, but indirectly through a holding company owned 100% by the authority itself. Nevertheless, such a form of participation “can, depending on the circumstances of the specific case, weaken any control eventually exercised by the designating administration of a joint-stock company on the strength of its mere participation in its capital” (Council of State, Sect. V, 9 March 2009, No. 1365). From this point of view, indirect public participation, even if total, is in abstract compatible, but still weakens the control.

5.2. The notion of “analogous control”.

As for the notion of analogous control, the European judges have specified that, with a view to recognising the existence of the abovementioned presuppositions, alongside the "economic dependence", resulting from the public ownership of the entire capital of the designated company, profiles of a strictly managerial nature need to be considered. In particular, the EU Court of Justice holds that the public authority has to be endowed with wider and stronger powers of control on the activity of the board of directors than those that are normally recognised by company law for the majority of shareholders. (Court of Justice, Carbotermo sentence of 11 May 2006, in case C-340/04 and Parking Brixen of 13 October 2005, in case C-458/03). 

On the interpretation of the requisite of analogous control, when the shareholders are constituted by various public authorities (always in total public ownership), Italian administrative jurisprudence specifies that “the requisite of analogous control does not subtend to a logic of ownership, but rather reveals a “functional” dimension: in order for the control to subsist also in the case of several public authorities participating in the capital of the designating company it is not therefore indispensable that “control” of the company governance correspond to this symmetrically (Council of State, sect. V, 8 March 2011, no. 1447). To maintain anything else, in reality, would end up impeding any form of in-house activity in the form of consortia.    

5.3. The prevalence of the carrying out of the activity in favour of the designating public authority
The second requisite that legitimises turning to in-house providing, represented by the prevalence of the carrying out of the activity in favour of the designating public authority, does not prevent the institute of direct designation being configurable in relation to the public services sector as well. As mentioned, in-house designation can be justified only if “the company carries out the greatest part of its activity with one or more of the authorities that control it” (paragraph 3). The evaluation about the existence of the requisite in question must not be limited to the evaluation of quantitative data (and quantitative data have to be considered those that attribute value to the company exclusively on the basis of turnover and economic resources used, with a view to establishing if the in-house subject can consider itself “active” in the market because of the external importance of the business activity undertaken) but likewise to eventual aspects of a qualitative nature suited to deduce, for example, the propensity of the business to carry out determined investments of economic resources in other markets – also not contiguous – in view of an eventual expansion into different sectors from those that are relevant for the designating public authority (Constitutional Court, 23 December 2008, No. 439).
6.  Conclusions.

a) In the field of the management of economically relevant public services, the Italian legislator has assumed a position that is strongly in favour of competition, imposing tendering between the various operators/administrators as a model for ordinary management and putting forward a regulation that the Constitutional Court, with Sentence No. 325/2010, declared compatible with the Italian Constitution insofar as it could be referable to the “protection of competition” that comes under the legislative competence of the state. It should be clarified that Art. 117 of the Italian Constitution divides legislative competences between the state and the regions on the basis of a  list of subjects, but public services are not expressly mentioned among these. This led to a heated legal debate which was resolved by the Constitutional Court – with Sentence No. 325/2010 quoted above - attributing to the state the legislative competence for the discipline of economically relevant public services, invoking precisely the issue of “protection of competition” . 

The findings demonstrate the definite relationship that exists between public services, competition and the European dimension, also confirmed by the fact that Art. 23 bis, quoted, identifies “economically relevant local public services” with “services of general economic interest” in a local setting.
b) According to some authors, the norm has the defect of indiscriminately extending the same regulation to all the types of services in virtue of their merely being referable to the category of economically relevant services, but without considering the specific differences between them (if we think, for example, of the gulf that exists between waste collection and disposal services and the supply of water).  
In other words, it introduces a unified model that is too rigid and not attentive enough to the specificity of the services.

c) From a more general point of view, it has to be noted that in the framework described here, public service, designated through these selection procedures, is transformed essentially into a problem of “competition” between administrators.

The perspective of competition, therefore, obscures an essential moment of public service, which is characterised by the fact that there subsists a triangular relationship that ties together the body that performs the service, the administrator and the recipients of the services. These are the final beneficiaries of the public service and the real protagonists of the same, which has been set up to directly favour their position.

Focusing attention only on the competition between operators in a market, then, the recipients are  transformed into clients (R. Bin). Such subjects do not necessarily coincide with the collective, to the extent that, to recuperate this generality, it was felt necessary to turn to the notion of “universal service”, accessible to all. 

d) In other words, our system, perhaps exacerbating indications that come from an EU context, appears sometimes more interested in the theme of  “competition”, in and of itself, rather than in grasping the many problems connected to the management of economically relevant local public services. 
On the other hand, the Italian legislative choice that, in the organisation of public services (think of the restrictive behaviour reserved by our system for dealing with in-house and the interpretation in an objective key of the requisite of cost-effectiveness) competition should prevail does not find a perfect correspondence in the context of the EU, where the centrality of the recipients is very evident. To this can be added that, in that field, direct designations, if useful to the achievement of the “mission”, are not in fact precluded absolutely (Court of Justice, 9 June 2009, case C-480/06).

Perhaps the moment has come to clarify that competition is not the only objective that has to be pursued in the public services sector, but it is one of the problems that it encounters and, at most, it can take on the role of an instrument, undoubtedly a very important one, that can be utilised to resolve difficult questions.

The relative interest - largely moved now, following the implementation of EU law, to a supra-individual and systemic dimension that risks subtracting it from the “juridical management” of the single entrepreneur -  cannot pretend to “absorb” every other value, almost on the basis of an absolute presumption according to which the satisfaction of the first would automatically guarantee the respect of all the other values involved. 

Also from a temporal point of view, competition becomes important above all at the moment of the designation of the service, there where the service itself is by its very nature destined to last with continuity, so it also demands to be framed in the light of principles that are able to provide evidence of this temporal projection.

This means, also from a theoretical point of view, affirming the centrality of the user and the importance of the role of the territorial authority. 

e) This authority must not be reduced to the role of mere custodian of the interest of competition, but has to reclaim its traditional physiognomy of an administration called on, first of all, to make political choices in favour of the collective, and assuming the related responsibility.

It is no coincidence that the most recent Italian judicial decisions (Council of State, Sect. V, No. 552/2011) have started to question itself about the possibility of derogating such a typified rigid model of management of services, recognising in particular the possibility of utilising direct management by local authorities (not expressly contemplated by the law) for a small town council.

In substance, what this means is not neglecting the purpose of the service and its users in favour simply of competition.
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� The norm excludes from its field of application the distribution of natural gas and electrical energy sectors, as well as regional rail transport.


� The Italian system allows for the electorate to be called on to vote on the abrogation of a norm having the value of law, through a so-called abrogative referendum. 


� An independent authority in charge of ensuring competition in the Italian system. It is also known as the Antitrust or AGCM. 





